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WORKERS’ COMPENSATION LEGISLATION AMENDMENT BILL 2005 
Second Reading 

Resumed from 1 September. 
HON RAY HALLIGAN (North Metropolitan) [3.24 pm]:  We are being asked to debate this bill which, in turn, 
will correct some anomalies associated with the Workers’ Compensation Reform Bill 2004, which went through 
this Parliament last year.  The government wishes to make changes to the legislation in a number of areas; 
namely, insurance for working directors, forced incorporation of workers, consultation and death benefits, as 
well as minor and technical drafting amendments.  These are the headings in the second reading speech made by 
Hon Ljiljanna Ravlich on behalf of Hon Jon Ford.  We need to go into those changes in some little detail.  I will 
start by speaking from the explanatory memorandum to this bill, which states - 

The objectives of the Workers’ Compensation Legislation Amendment Bill 2005 are to: 
•  Restore the ability of working directors to be covered by the statutory scheme and more directly and 

clearly address the issue of legal uncertainty created by past Court decisions; 
•  Address the practice of some employers in certain industries requiring workers to form companies and 

undertake work as directors, as a condition of obtaining work. 
•  Entitle dependents of workers who die as a result of an injury sustained between 1 July 2005 and 14 

November 2005 access to the higher benefit of $200,000 provided for in the Workers’ Compensation 
Reform Act 2004 (the Reform Act), due to the deferral in the proclamation of the Reform Act from 1 
July 2005 to 14 November 2005. 

•  Make minor and technical drafting amendments to the Reform Act and the Workers’ Compensation and 
Injury Management Act 1981 (the Principal Act). 

We need to go through each of these areas to try to understand exactly what it is the government wants to do.  In 
researching the first area of insurance for working directors, I looked at last year’s Hansard for the other place 
and found that there was any number of pages of debate associated with the clause that was to replace section 
10A.  At that time, in June 2004, the opposition had very grave concerns about what it was that the government 
was placing before the house.  The government at that time suggested that the amendments would resolve the 
issues.  That has obviously not been the case.  Now we find the government coming forward with yet another set 
of amendments, again trying to overcome the problem.   

The second reading speech states that the bill restores the ability for working directors to be covered because of 
past court decisions associated with the definition of “worker”.  I will take some little time to read in the 
definition of worker and then members may very well understand why there were problems with the legislation.  
Under the definition of “worker”, the blue bill, which was produced on 12 August this year, states - 

“worker” does not include a person whose employment is of a casual nature and is not for the purpose 
of the employer’s trade or business, or except as hereinafter provided in this definition a 
member of the police force, or except as hereinafter provided in this definition a member of the 
employer’s family dwelling in his house; but save as aforesaid, means any person who has 
entered into or works under a contract of service or apprenticeship with an employer, whether 
by way of manual labour, clerical work, or otherwise and whether the contract is express or 
implied, is oral or is in writing; 

The term “worker”, save as hereinbefore provided in this definition, includes a member of the 
police force, who suffers an injury and dies as a result of that injury, and any member of the 
employer’s family dwelling in his house whose name, employment, and estimated wages are 
disclosed, at the time of employment and thereafter from time to time when the insurance is 
renewed, in writing to the insurer of the employer’s liability to pay compensation under this 
Act;   

The blue bill continues -  

the term “worker” save as aforesaid, also includes -  
(a) any person to whose service any individual award or industrial agreement applies; and 
(b) any person engaged by another person to work for the purpose of the other person’s trade or 

business under a contract with him for service, the remuneration by whatever means of the 
person so working being in substance for his personal manual labour or services, 

and any reference to a worker who has suffered an injury shall, where the worker is dead, include a 
reference to his legal personal representative or to his dependants or other person to whom or for whose 
benefit compensation is payable. 
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That is a very clear definition!  It identifies them as quickly as anything. 

Hon Kim Chance:  That has simplified things. 

Hon RAY HALLIGAN:  It is no wonder the court was having enormous problems.  No doubt something 
needed to be done about it.  Last year the opposition was concerned and brought its concern to the government’s 
attention.  In Hansard on Thursday, 3 June 2004, starting at page 3541, Hon Cheryl Edwardes made a 
contribution when she had passage of that bill for the opposition.  As members would know, Hon Cheryl 
Edwardes had a considerable understanding of that area and she was only trying to make constructive 
suggestions about what was likely to go wrong.  It is not up to the opposition to provide the answers for 
government - the government has its advisers to do exactly that - but it is incumbent upon the opposition to raise 
matters with the government if it believes that there are anomalies or there could be problems, and that is exactly 
what was done.  In June last year the opposition was ignored.  The government has gone down this path and is 
now having to correct - I will not call it a mistake - something that it should have looked at more closely. 

I will be interested to hear what Hon Jon Ford has to say about this matter.  The difficulty in deciding what a 
working director is seems to be in the mind of the government, in particular, and the unions.  Someone is always 
looking over his shoulder saying, “There is a scam here somewhere; I will find it.”  I will refer to that in more 
detail, because that is exactly what this government and some of the major unions have done.  They have come 
to the conclusion -  
Hon Kim Chance:  What about the people who constructed the scam? 

Hon RAY HALLIGAN:  No.  It is a major issue rather than a minor one.  I am not denying that these things 
exist - I never have and I never will - but the government is using a sledgehammer to crack a peanut.  It is trying 
to do something that is not totally necessary.  The government is trying to provide all-encompassing definitions.  
There is now a new definition for “working director” and I will deal with that later under what will become 
section 10A should this legislation be enacted.  Even that proposed section has problems with the wording. 

People keep believing that no matter what legitimate organisation or legal entity is created, it is done for the 
wrong reasons.  That is what brought this legislation about.  That is why the government is going down this path.  
I am still not sure that the government has covered all the areas and I will raise with the minister those areas that 
the government needs to review further.  I am sure the minister will explain whether my reasoning is incorrect. 

Hon Jon Ford:  Or correct. 

Hon RAY HALLIGAN:  I said maybe, but we will see about that in a moment. 

Members on this side of the house are not happy with clause 13, which will create a new section 175AA.  Some 
members in the other place expressed concern about the “W” and “E”, but that is something for a little later. 

I will now refer to the definition of “working directors”.  The bill states -  

“company” means a company as defined in section 5(1) other than a public company as that term is 
defined in the Corporations Act 2001 of the Commonwealth; 

“corporate body” has the same meaning as “company” in section 5(1);   

“director” has the meaning given to that term in the Corporations Act 2001 of the Commonwealth; 

“earnings” mean wages, salary and other remuneration; 

That is what we need to keep in mind.  The words “other remuneration” are very broad, but I have a feeling that 
members of the government are trying to narrow that down without wording it appropriately.  It further states -  

“working director”, in relation to a company, means a director of the company, whether or not the 
director would be a worker if this section did not apply - 

The minister will be able to explain all of this in words of one syllable.  It continues -  

(a) who executes work for or on behalf of the company; and 

(b) whose earnings as a director of the company by whatever means - 

Again, that is very broad, unless there is a further definition that I am missing - 

are in substance for personal manual labour or services. 

Manual labour does not necessarily mean pick and shovel.  Personal exertion under the tax act means exactly 
that - a person doing work, but he can be pushing a pen and it is still manual labour, unless the government 
wants to change the definition.  It then refers to “or services”.  That is very broad.  What type of services?  
Consultative services?  It is an “or”, so it does not have to be manual labour; it can be advice.  All those 
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definitions are very broad, yet the government gives us an indication that it is trying to narrow them down, but I 
believe they are becoming even broader.  The minister in the other place spoke about small companies, where 
the owner and the worker are one and the same.  In private companies that is often the case.  In years gone by 
there had to be two directors as well as a secretary.  My understanding now - and I have not checked it - is that 
there is a requirement for only one director.  Invariably, two people - a husband and wife - incorporate for a 
variety of reasons, and certainly not for the reasons that this government suggests they have done it for.  The 
government seems to believe that people who incorporate to undertake their trade do so to reduce the number of 
workers - workers who unions can insist become members of their unions.  There are legitimate purposes for 
incorporating.  The government does not appear to have taken these into account.  Again, as I said before, a 
minority of people do the wrong thing and break the law all the time.  Those people need to be brought to 
account, and certainly in the area of workers’ compensation.  However, the government should try not to enact a 
law that will cause enormous difficulty for the greater majority of people who do the right thing.  This is called 
bureaucratic red tape.  That is exactly what this government is creating.  That is what small businesses have been 
arguing about.  They are hurting, because this government continues to place them in situations in which they 
cannot do what they do best.  They continually have to provide this government with information and justify 
their position to this government.  It is bureaucracy gone mad.  It is something that has to be reviewed and 
certainly will be reviewed when members on this side of the chamber become the government.   

The definitions, and certainly the explanations, of workers that have been provided to date have not incorporated 
certain areas that need to be considered.  The minister in the other place, Hon John Kobelke, has spoken about 
small companies - husband and wife businesses - that have decided to incorporate for a variety of reasons.  Often 
it is done purely to protect the family home, not to try to move away from union membership or to do anything 
illegal - unless this government tries to enact legislation that causes what they do to be illegal - but to do the right 
thing by themselves and their families.  Of course, in 2004 this government said that they cannot be covered 
under workers’ compensation but that they must find other ways and means of protecting themselves.  The 
government did not consider them to be workers, even though they create a lot of the wealth in this state and 
often employ a great number of people.  They may be the generators of employment opportunities, but they are 
not workers, even though they quite often work a lot more hours than the people they employ.   

I understand that public companies are not included.  In the minds of many people, a public company is very 
large.  There is a presumption that all public companies are listed on the Australian Stock Exchange.  There are 
many unlisted public companies, and those unlisted public companies have very few directors.  They are not in 
the same class as Coles or Woolworths or those larger companies that I believe the government will exclude 
from this type of legislation.  In addition to that, it has gone the other way.  The government has said that the 
directors of private companies or proprietary limited companies will be covered.  Again, the government 
presumes that all private companies are small.  I need the minister to take note of these examples.  What will 
happen to the larger private companies?  What will happen to Len Buckeridge and his BGC (Australia) Pty Ltd?  
Is that a small company?  I will go back to unlisted public companies.  What will happen to Aboriginal Hostels 
Ltd?  What will happen to the Australian Association of Social Workers Ltd?  There are many more such 
companies.  A large number of accounting, legal and medical firms that have enormous turnovers have 
incorporated, but they are private companies.  They are not listed.  They are not even unlisted public companies.  
Where will they fit into these amendments to the act?  Will any of those directors be covered?  What will happen 
to a proprietary limited company that is a subsidiary of a public company?  Will the minister explain to me 
where in the amendments to the act these companies will be covered?  Of course, he would know of the 
examples that I am about to use.  AlintaGas Ltd is a listed public company, but it has two subsidiaries, AlintaGas 
Sales Pty Ltd and AlintaGas Networks Pty Ltd.  What will happen to the directors of those two proprietary 
limited companies?  They need to be included in this net that the government is creating.  I need to know just 
where in the legislation the government has allowed for these companies, because if these companies have not 
been allowed for, we are likely to have similar problems to those that have been created since the reform bill of 
2004 was enacted.  One hopes that the government has thought these matters through, that it will have answers to 
my queries and that we will not have to continually review the act and debate amendments to the act to try to get 
it right.  It is incumbent on the government to ensure that everything is right, particularly with this second try.  In 
the explanatory memorandum under division 2, “Deemed worker amendments”, point 14 states -  

Many sole directors engaged in the daily activities of a company are essentially both employer and 
employee, -  

That I agree with.  Members in the house who are lawyers will be able to correct me if I am wrong.  It goes on to 
state -  

which creates legal complications in demonstrating that a genuine contract of employment exists.   

We have the legal entity - the company.  We also have the people who are employed by that legal entity.  The 
government claims that creates legal complications.  I suggest it does not create legal complications.  However, 
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what it does create is a difficulty in the minds of some members of the government, because they want those 
people to be deemed employees.  They are employees.  I suggest the legal complications arise because of the 
definition of “worker” in the act.  It has always been known that we have a separate legal entity - a company, 
whether it be private or public - and that the people who are employed by that legal entity are at arm’s length 
from it.  If those individuals work for the company, then they are the employees of that separate legal entity.  
The problem is not, as stated in point 14, the fact that they are essentially both employer and employee.  The 
problem is purely in the minds of government members.  All the government needed to do was change the 
definition to something that is more meaningful and easily understood.  However, I am afraid that by this change 
it may be complicating things even further.   

Again, the government has gone down the path of excluding directors of public companies, particularly listed 
companies; we do not know about unlisted public companies at this time.  It has been said that those directors 
can look after themselves, because they can take out other forms of insurance.  The explanatory memorandum 
makes mention of professional indemnity.  I do not know how that equates with workers’ compensation.  It has 
nothing to do with workers’ compensation. 

Hon Jon Ford:  That is right. 

Hon RAY HALLIGAN:  Therefore, I do not know why the minister in the other place brought that forward.  It 
seems to indicate that the minister might not have had a great understanding of the legislation.  Was the minister 
trying to pull the wool over people’s eyes by saying, “She’ll be right; they’ve got other forms of cover”?  Of 
course there are many other forms of insurance.  There is personal accident insurance, for example.  However, 
insurance companies will invariably look first to workers’ compensation.  We had an argument last year about 
working directors, including those in large companies.  The argument that was put forward by the opposition at 
that time was ignored by the government.  The proverbial chickens have now come home to roost.  However, my 
concern is that the government has looked at the bird and said it is a duck rather than a chicken, and it does not 
know what to do with it, so it has brought forward further amendments that may or may not correct the problem.  
I hope the government can assure members on this side of the chamber that, in the 12 months that have elapsed 
since the reform bill went through this place, it has been putting in the clear thinking and the effort that is 
required to get this right.  I say that because, during the time I have been in this Parliament, the government has 
gone down the path of rushing through amendments to bills, only to find that it has created a far worse situation.  
Unfortunately, often the government does things just to placate certain people, or to show people that it is doing 
something about a particular situation - whether it is good or bad does not appear to make any difference - so that 
it can get its name in the newspaper.  I hope the government will be able to assure members on this side of the 
chamber that what it is doing on this occasion is correct.   

The second objective of the bill is to address the practice of some employers in certain industries of requiring 
workers to form companies and undertake work as directors as a condition of obtaining work.  I find those words 
interesting.  A number of things come to mind, not the least of which was that some time ago we had a body 
called - the minister would remember this - the Building Management Authority of Western Australia.  When the 
BMA was being reduced in size and reformed, some of the specialist employees were made redundant.  This can 
be an unfortunate consequence of reforms.  I acknowledge that.  However, that is not the point at issue.  The 
point at issue is that, because of the specialist knowledge of those employees, they were encouraged to tender for 
contract work with the BMA, knowing full well that the reason they were made redundant in the first place was 
that the BMA did not have enough work to keep them occupied full-time.  The BMA may have had only 20 
hours’ work for those employees, but it had to pay them, because they were good public servants, for 37.5 hours 
a week - or it may now be 36; it is continually reducing.  Therefore, the decision was made - rightly so - that the 
BMA would contract with them at a certain price to undertake that 20 hours’ work a week.  I would expect that 
what they were paid for that contract work would not equate with what they had been paid to work for 37.5 
hours a week.  There is absolutely nothing wrong with that.  The BMA would not be likely to double their wages 
when they had been made redundant.  

Hon Jon Ford:  The problem is that some of them came back on consultancy rates of $200 a day. 

Hon RAY HALLIGAN:  Anyone who has done the sums will find that the amount that they were paid for that 
20 hours’ work was less than what they had been paid for working 37.5 hours a week.  That was better for the 
BMA, because it resulted in savings.  It was also better for the former employees, because they were now self-
employed and able to find other ways of generating income.  Their 20 hours’ employment with the BMA might 
only be sufficient money to keep them going - their bread and butter - but at least it was a starting point.  They 
now also had the opportunity to provide their expertise to other employers on a freelance or consultancy basis.  
To my mind that was a good thing.  The government did that.  Even though the situation created the need for a 
self-employed person, when that same principle was applied to many other businesses, the government said that 
was a shame and businesses were trying to get out of paying payroll tax and workers’ compensation; therefore, it 
would deem such a person to be an employee and would no longer consider that person to be self-employed.  I 
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believe, for the reasons to which I have alluded, that the government has said to those people who want to 
become enterprising, go forward in this life and make a better living for themselves and their family, and want to 
try to protect the family assets by incorporating, that that path is no good for them and the government will view 
them completely differently.  The government has said that it will call a horse a camel and that if those people do 
not agree with the government’s view, they will be in trouble. 

The second reading speech states - 
Forced incorporation of workers: The bill directly addresses the practice of some employers in certain 
industries requiring workers to form companies and undertake work as directors, as a condition of 
obtaining work.  

I believe this is about more than simply causing them to incorporate to form companies; I believe other issues are 
involved.  I find it interesting that this government is unhappy with the practice of some employers in certain 
industries requiring workers to form companies before - I add the word “before” - they can undertake work as 
directors; that is, it is a condition of obtaining work.  What happened in 2001?  Immediately Labor got into 
government, up when the banners “No Ticket, No Start”.  How does that differ from this situation?  Here we are 
again faced with the hypocrisy of this government’s forcing people to join unions before they can work and now 
saying that people cannot incorporate if they want to work.  It is pure hypocrisy.  It is everything that suits this 
Labor government and its union friends.  That is what it comes down to.  It is as simple as that.   

There will be employers, and I have admitted it, who will do the wrong thing, but they are in the minority.  We 
now have legislation that causes absolutely everyone to jump through a particular hoop.  It is bureaucracy gone 
mad.  This is the red tape that so many small businesses complain about.  The minister went on in the second 
reading speech to say - 

Disputes about whether an employer has established an avoidance arrangement will be determined by 
an arbitrator of WorkCover WA’s dispute resolution directorate.  

Who are the people involved in that directorate, what experience do they have and what criteria will they use to 
determine whether there is in fact an avoidance arrangement?  I would like to know that in some detail, because 
if someone is to sit in judgment on these people, we need to know about it.  It should not be hidden in the closet.  
We need to know that information so that we can make it known to those people who will complain to us about 
the restrictions associated with his legislation.   

The word “compensation” is used on a number of occasions without the word “workers’” in front of it.  I find 
that quite surprising.  The minister goes to say - 

It is the clear intention of this government to deter these contrived avoidance arrangements and provide 
compensation to affected workers. 

Who are the workers in this instance?  We are talking about private companies and directors of private 
companies.  Who are the workers?  Do I need to go back to the act and look under this you-beaut definition of 
worker that has created so many problems for courts?  The government needs to explain itself.  I believe it is 
using a large net to try to catch a minnow; instead, it is also catching the whale.  The government needs to fully 
explain exactly what it is doing and what it intends to do by way of this legislation.  I know the intent from what 
has been said, but I do not believe that the words of the legislation will fulfil what the government is after.  If I 
am wrong, the minister can explain it to me, as I said, in words of one syllable.   

I move on to the entitlement of dependants of workers who die as a result of a work-related injury sustained 
between 1 July 2005 and 14 November 2005 to access the higher benefit.  We have no argument with that.  It has 
been explained to us that the bill from last year will not come into force, particularly in this area, until 14 
November of this year, and we have that problem associated with the period between 1 July and 14 November.  
Any work-related fatalities covered by this legislation would create problems for the dependants of those 
deceased.  Those on this side of the house would have no problems with that particular part of the bill.  The 
death benefits that will be increased are those that have been agreed to previously.  

I keep referring to the workers and companies and how this government has tried to cause certain people to fit a 
mould.  I believe that the government has created a square hole and is trying to cause everyone to be a square 
peg.  I do not think that will be the case.  In the debate of Tuesday, 30 August of this year, reported at page 4777 
of Hansard, Hon John Kobelke stated - 

The problem is with working directors of small to medium-sized companies. 

I wanted to put that on the record, because, as I said before, some private companies are quite large, and some 
are particularly large, with enormous turnovers.  One example of subsidiaries that I should have given is of a 
company that I worked for many years ago.  Its name is Pfizer Australia Pty Ltd.  It is a private company that is 
incorporated in Australia but owned by Americans.  It is a private company nonetheless.  Under the companies 
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legislation it has to have directors.  Obviously, they are human beings.  Are they covered by this legislation?  It 
is a private company that has an enormous turnover; it has plants all over the world.  We need to know what this 
legislation will cover; namely, which companies and which directors. 

At page 4776 of Hansard, Hon John Kobelke went off at a tangent when he stated - 

It is open to public company directors to obtain alternative policies of insurance, such as professional 
indemnity or income protection, - 

Again, that has nothing to do with workers’ compensation per se - 

which they may judge to be more applicable to their insurance requirements.  Therefore, we are talking 
about public company directors rather than the normal working director; that is, someone who has 
established a company in which he is doing the work hands on.  

The minister in charge of the portfolio may not have come to grips with this legislation, particularly in this area 
that the amendments are trying to cover.  I again quote from page 4776 of Hansard at which the minister stated - 

There is a range of different categories, and it is a matter of judgment about where some of these lines 
are drawn.   

He was talking about categories of insurance.  He continued - 

We are setting up this scheme to cover an ordinary working director; - 

I do not think that we have a definition of “ordinary working director”.  That makes it difficult to know exactly 
what the minister in the other place had in mind.  He continued - 

that is, someone who establishes a company in which he and his family, or in which he, his family and a 
small number of employees, are the company and perform the work. 

There may also be a situation in which the family is not involved, but the minister does not include that.  If we 
are to take what he has said as being correct, these are the areas that are supposed to be covered by this 
legislation.  As far as I am concerned, one has been left out.  He went on to state - 

We have that at one end, and at the other are large public companies in which working directors will 
clearly not be involved with selling product or producing the goods or the services.  

I am not so sure about that.  A lot of public companies have working directors who become involved in 
determining the direction of the company.  A lot of work is often undertaken by the directors.  To say that the 
working directors will not be involved clouds the issue.  It makes it difficult to understand, legislatively, exactly 
what the minister is after.  We have seen from the definitions in the legislation that the work can be services.  If 
that has been defined, I would like to know.  Within the definitions, a lot of the work is very broad.  It refers to 
any undertaking.  The directors do not just sit on the board and get their money for nothing; they have to do 
something.  However, they are excluded because it is stated that they will clearly not be involved.  I disagree 
with that, particularly due to some of the definitions that are already in the legislation.   

The minister went on to state - 

At that end, we do not think we have a problem, so we are not including them in the scheme whereby 
they can opt to be covered by our state’s statutory workers’ compensation scheme.  The issue through 
the middle of that continuum is that of companies, from small to large, in which the working director 
really has some involvement in the management of the company.   

Again, the words that are used are “the management of the company”.  Define “management”.  If a person hires 
and fires someone, is he managing the company?  If a person signs a cheque, is he managing the company?  It 
would appear that members of the government have a different definition.  If that is the case, let them explain it.  
However, from the words I have read, the government is excluding people who fall under that definition. 

The minister in the other house went on to state - 

That may be strictly at a managerial level, or it may be doing the work that produces the goods or 
services.  We had to draw the line somewhere, so we have drawn the line to allow for that choice for the 
non-public companies.  

The line is blurred.  The line is not straight; it is dog-legged.  This government has to straighten it out.  I do not 
believe that the government has done so to date. 

If the courts read all the second reading debate and what has been said by the government ministers, particularly 
the one in charge of the portfolio, they will be totally confused about the definitions and the intent.  When what 
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is said is compared with the definitions, we have problems.  I hope that I am wrong.  I hope that the minister in 
this house is able to allay all my fears. 

I return to clause 13 of the bill, which inserts a new section 175AA.  I mentioned that the other wording was 
somewhat gobbledegook.  It has been explained in the other house that the letters “W” and “E” represent worker 
and employer.  Why not just use the words “worker” and “employer”?  Again, it appears to be because the 
government cannot define what is a worker.  The government has tried to circumvent that to some extent by 
creating a definition of a working director.  We have a situation in which the government does not even believe it 
has done that because in the provision people are referred to as either “W” or “E”.  I can only make the 
assumption that the government is having problems in convincing itself.  I understand that the minister has gone 
down this particular path to try to avoid any ambiguity.  If that is the case, I ask the minister to please tell me, 
because, in fact, he may have created something that is even more ambiguous.  Why are we going down this 
path?  It is purely and simply because of the problems associated with last year’s reform bill on which this 
government did not take enough time to consult.  When it consults, it will find people who are prepared to play 
devil’s advocate; those who will say, “This is the way I read it; it doesn’t read right to me.”  That is the 
conclusion that people who read this legislation will arrive at.  We have ministers who believe in themselves and 
who, after one cursory glance of whatever is put before them, believe it must be right and try to push it through 
this Parliament.  That is the reason that this house is so important.  They can push it through the other place 
because of its numbers, but this house is, rightly so, the house of review, and it is important that it reviews any 
legislation that this government brings forward.   

Members on this side of the house who have been here for any length of time know that in the past this house has 
found many anomalies in legislation that has been passed by the other place.   

I would be thankful if the minister, in his reply to the second reading debate and in committee, is able to allay the 
opposition’s fears by providing an explanation of the queries I have raised.  The opposition will not oppose this 
legislation.  However, it will oppose clause 13, which inserts proposed new section 175AA.  The opposition will 
go into that clause in more detail in committee.  Members on this side of the chamber are concerned that the 
government continues to go down the path that it has been going down.  We hope that the problems that have 
shown themselves in the past 12 months are corrected by this bill.  We are not totally convinced, because last 
year we raised exactly the same issues - not necessarily with the same wording - and were told by the same 
minister in charge of the legislation in the other place that everything is all right; the government has fixed it.  
However, just over 12 months later, we are trying to fix it again.  I hope the government has it right this time for 
the sake of workers, particularly working directors.   

Members on this side of the house agree with the amendment that rectifies the situation that has arisen for those 
people caught up in the time span between 1 July and 14 November this year.  Those people need to be 
protected.  Certain things that have happened, I understand outside the government’s control, have caused this 
delay.  However, it has given the government a greater opportunity to make sure that the other amendments in 
this legislation are correct.  I will keep repeating it, because we are always told that this government is right and 
knows what it is doing, yet repeatedly we find that not to be the case.  I ask the minister to try to get it right this 
time, because we sincerely hope there will not be a need for the legislation to be brought before the house a third 
time.   

HON GIZ WATSON (North Metropolitan) [4.25 pm]:  On behalf of the Greens (WA) I support the bill.  
According to the explanatory memorandum, the objectives of the Workers’ Compensation Legislation 
Amendment Bill 2005 are to - 

•  Restore the ability for working directors to be covered by the statutory scheme and more directly and clearly 
address the issue of legal uncertainty created by past Court decisions. 

•  Address the practice of some employers in certain industries requiring workers to form companies and 
undertake work as directors, as a condition of obtaining work. 

•  Entitle dependants of workers who die as a result of an injury sustained between 1 July 2005 and 14 
November 2005 access to the higher benefit of $200,000 provided for in the Workers’ Compensation 
Reform Act 2004 (the Reform Act), due to the deferral in the proclamation of the Reform Act from 1 July 
2005 to 14 November 2005. 

•  Make minor technical and drafting amendments to the Reform Act and the Workers’ Compensation and 
Injury Management Act 1981 (the Principal Act). 

I thank the minister for providing me with a briefing on this bill, because I am now comfortable that the 
objectives of the bill are ones that the Greens support.   
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We note that, to a large extent, this bill is before the house to resolve some problems that arose after the 
substantial workers’ compensation legislation that was passed last year - a debate in which members in this place 
were very much involved.  I also note the reason that this bill is required to be passed before the 14 November 
2005 deadline.  I have taken some advice from people within the Greens who are closely involved with workers’ 
compensation issues and I have been assured that the bill should be supported.  The issue about the practice of 
some employers in certain industries requiring workers to form companies and undertake work as directors as a 
condition of obtaining work needs to be resolved.  Currently this is a way in which companies can avoid their 
responsibilities and liabilities in providing adequate cover for workers’ compensation and occupational health 
and safety issues; therefore, this loophole must be addressed.   

The minister’s second reading speech refers specifically to this part of the amendment and states - 

The reform act addressed the issue of employers contracting out of their liability.  However, small-scale 
residential investment property owners and some businesses would have been unintentionally affected.  
This bill provides for a different, more direct, approach to resolving the problem without the unintended 
consequences. Employers engaging in avoidance arrangements that are contrived to enable them to 
have the benefit of a worker’s service without responsibility for workers’ compensation will be required 
to pay compensation in the event of an injury to the worker.  

This change is something that the Greens wholeheartedly support.   

The second significant issue is centred around the decisions relating to working directors, which in a way is 
related to the issue of incorporation.  Often small businesses are forced to run on an incorporated basis but there 
is some uncertainty about the directors’ insurance coverage.  This bill will help to create certainty in this area.  
Again, that is something that the Greens (WA) support wholeheartedly.  Those are the only comments I want to 
make about the bill, other than to say that the Greens will support the bill. 

Debate interrupted, pursuant to sessional orders. 

[Continued on page 5560.] 
 


